
04-03564-0 UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34914
Theodore J Mees
and Brooke A Mees, Chapter 7 Case

Debtors,

MOVANT’S REPLY TO DEBTORS’ MEMORANDUM DATED 9-22-04

Movant submits the following reply to the various sections of Debtors’ responsive Memorandum

of Fact and Law Opposing the Motion for Relief from the Stay:

II. ANALYSIS

A. Hometown Federal Credit Union has no Interest in the Property.

Term 8 of the Credit Card Agreement (Exhibit A) signed by the Debtor refers to a pledge of

specific shares which can be done to secure payment of the visa account balance.  The concept of credit

union shares is a difficult one for persons who have worked only with banks.

A deposit of funds into a credit union results in the purchase of shares in the credit union.  The

shares are non-certificated in nature.  Share recordkeeping for each credit union member is maintained by

the credit union.  Shares can be issued in fractional amounts.  The credit union pays dividends, not

interest, to its members based on the shares owned.  A minimum number of shares must be owned by the

member to remain a member in good standing with the credit union.  See Exhibit C, Membership and

Account Agreement, Part I, introductory paragraph and Term 1.

Credit union shares are held in share accounts opened by and registered to the member.  Movant

has various types of share accounts including share savings accounts and share draft accounts.  At the

time of filing this bankruptcy, Debtors owned credit union shares valued at $2,364.76.

  Just as specific certificates of stock or shares issued by a New York Stock Exchange corporation

can be pledged as collateral, so too a credit union member can pledge specific shares to secure a loan

owed to the credit union.  A specific share pledge by a member results in the shares being segregated in a



share sub-account and kept intact in the possession of the secured credit union lender in accordance with

the security agreement between the credit union and its member borrower.

Term 8 of the Credit Card Agreement merely references the method by which such a specific

share pledge could be done if desired by the parties.  It has nothing to do with the credit union’s statutory

lien on all shares whether specifically pledged or not.

In error, Movant’s papers referred to and included as part of Exhibit C the Minnesota statute on

credit union statutory liens.  Attached hereto as Exhibits E and F are copies of  12 U.S.C. §1757(11) and

12 C.F.R. §701.39, regarding the applicable statutory lien for federal credit unions.

The Membership and Account Agreement, Term 19, specifically establishes Movant’s lien and

security interest in the share accounts owned by its members. 

B. Alternatively, Home Town Federal Credit Union is Adequately Protected.

There is no equity cushion.  The lien and security interest established in Term 19, Membership

and Account Agreement,  is consensual and applies to any money owed by the member to the credit union

whether as a borrower, guarantor, endorser or otherwise.

The lien established applies to the balance owed on the visa account. See Term 3, Credit Card

Agreement.  The lien applies to the overdrawn balance owed on the Debtor’s share draft account after the

credit union continued to honor checks presented after a levy had seized all shares in the share draft

account.  See Terms 14 and 20, Membership and Account Agreement.  It applies to all fees charged by

the credit union to its members for the accounts and services provided by the credit union.  See Term 11,

Membership and Account Agreement.  It applies to the attorney’s fees and costs of enforcement of credit

union rights.  See Term 31, Membership and Account Agreement. 

The total owed by Debtors to Movant is $2, 050.82.  The basis for each of these amounts is set

forth in the Exhibits and Verification filed with the Notice of Hearing and Motion papers. The total

includes:



$747.34 visa account balance, see Exhibit A, page 1. 
$758.48 negative balance on overdrawn draft account no. 49290-S50, see Exhibit B, page 1. 
$95.00 nsf fees for 5 checks at $19.00 each, see Exhibit B, pages 2 and 3.  The $19.00 is set in the

Rate & Fee Schedule referred to in Term 11, Membership and Account Agreement.  A
copy of the Rate & Fee Schedule is attached hereto as Exhibit G.

$450.00 attorney’s fees and costs for filing this motion, see Verification, paragraph 7, as allowed
by the Membership and Account Agreement, Term 31.

Movant is presently holding pre-petition shares frozen in the amount of $2,050.82 for its lien.

C. Amount of Creditor’s Claim.

Movant did not cause the overdrawn balance nor the “bounced” checks.  On or about August 17,

2004, Movant was served with levy papers pursuant to a judgment in favor of Retailers National

Bank/Target Visa and against Theodore J Mees.  Under the levy, Movant impounded shares worth

$2,304.76 in Debtors’ various share savings and draft accounts as of the date the levy was served.  A copy

of the levy papers are attached hereto as Exhibit H. Movant assessed a $30.00 levy fee and kept the

$10.00 minimum share balance in each of the 3 share savings accounts as required for membership.

After August 17, 2004 several checks were presented for payment out of Debtors’ share draft

account no. 49290- S50.  See Exhibit B.   Based on Debtors’ longstanding membership with the credit

union, Movant, in good faith, paid the presented checks although this resulted in a negative balance in

Debtors’ account.  Movant continued to do so until August 26, 2004 when it received the bankruptcy

notice.  See Exhibit D, diary notes of dates.  See Exhibit B, page 3 notation of closing of account.

After this bankruptcy case was filed, the attorneys for the judgment creditor levying on the

account provided a release to the credit union.  A copy of the release is attached as Exhibit I. The credit

union closed the draft account and froze the now released levy funds to cover its losses.

The Supreme Court case of Citizens Bank of Maryland v. Strumpf, 116 S.Ct. 286 (1995) requires

the financial institution holding frozen funds to act promptly in filing the motion for stay relief to enforce

lien rights or setoff rights in the frozen funds.  Movant retained counsel who promptly filed its motion on

September 3, 2004.



III. CONCLUSION.

The credit union’s lien is established by federal statute and by agreement with its member.  The

lien is enforceable to the full extent of all money owed to the credit union regardless of whether member

owes the money as a borrower, guarantor, endorser, or otherwise.  That total is $2,050.82.  Movant has

not assessed any interest or finance charges on that amount. 

There remains $313.94 unfrozen in Debtors’ share savings accounts which is available for

Debtors to withdraw, including the minimum share balances of $10.00 each in share accounts nos. 49290-

S1, 78814-S1, and 78816-S1 and the $30.00 levy fee which was replaced when the levy was released by

the judgment creditor’s attorney. 

In summary, Movant asks the court to grant its motion so that it can enforce its lien rights and set

off the frozen shares against the debt owed to it.

Dated:   September 22, 2004
STEWART, ZLIMEN & JUNGERS, LTD.
/e/ Linda Jeanne Jungers
Linda Jeanne Jungers, #5303X
Attorneys for Movant
430 Oak Grove Street #200
Minneapolis, MN 55403
612-870-4100
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Case No. 04-34914
Theodore J Mees and Brooke A Mees, Chapter 7 Case

Debtors,

UNSWORN CERTIFICATE OF SERVICE

I, Linda Jeanne Jungers, declare under penalty of perjury that on September 23, 2004, I mailed copies of

the attached Movant’s Reply to Debtors’s Memorandum dated 9-22-04, with Exhibits E, F, G, H, and I, 

Verification, and Certificate of Service, by facsimile transmission as shown below and by first class mail

postage prepaid to each entity named below at the address stated below for each entity.

Theodore J Mees and
Brooke A Mees
621 Glendale Street
Owatonna, MN  55060

Dean Adams
VIA FACSIMILE 507-433-8890

Dean Adams
300 1st Street NW
Austin, MN  55912

Michael S. Dietz
Chapter 7 Trustee
VIA FACSIMILE 507-288-9342

Michael S. Dietz
Chapter 7 Trustee
505 Marquette Bldg
PO Box 549
Rochester,  MN  55903

U.S. Trustee
1015 U.S. Courthouse
300 South 4th Street
Minneapolis, MN  55415

 
Executed on:  September 23, 2004 Signed:   /e/Linda Jeanne Jungers

Linda Jeanne Jungers
STEWART, ZLIMEN & JUNGERS
430 Oak Grove Street, #200
Minneapolis, MN  55403




